Pointers on what to look for in an employer as an F-1 Student changing status to an H-1B Specialty Occupation Worker

Filing for an H-1B petition is not simply a matter of finding a job and a sponsoring employer.  There is much more to the process and it is not one, which should be taken lightly by the prospective employee or employer.

Even if a fully documented and extensively detailed case is prepared, BCIS (previously INS) may have questions about the nature of the duties, the title and the designation of a specialty occupation worker title. F-1s are students and H-1s are “professionals.” As such, the foreseeable question about a leap from a student with limited practical training experience to that of a seasoned professional with a minimum of two years of experience in the field may result in questions and dialogue between the petitioner and the government.

These questions are usually addressed in a “Request for Evidence” (RFE) and can be extensive. Depending on the Service Center and a number of other factors, an RFE can be onerous. One such response to an initial filing may request evidence of the employer’s ability to hire and pay the wages of an H-1B worker. It may also ask for evidence that the offered job is, indeed, a specialty occupation worker.

If the company is relatively new and has few employees, BCIS may want evidence that the company is presently “engaged in the regular, systematic and continuous provision of goods and services” and that the employer has sufficient work and resources available to prove that the beneficiary will be “performing services in a specialty occupation” for the requested period of time.

In response to such a request, an employer may be required to furnish income tax returns, quarterly tax returns, copies of purchase contracts and/or purchase orders and invoices. An annual report may be requested as well as a company brochure describing the products and services the company provides.

A few years ago, many “boiler plate” RFEs also requested photographs of the premises to establish the legitimacy of the organization. This type of RFE is “back in action” and a request may contain this type of intrusive documentation to establish the veracity of the filing.

An employer may be asked how many other employees hold similar positions within the organization and the number of those who hold bachelors degrees. BCIS may ask for a breakdown of the fields of study of such individuals and request another detailed statement of the beneficiary’s proposed duties and responsibilities. 

Another key question may reference detailing the educational requirements for the job offered and a statement regarding the beneficiary’s education and how it relates specifically to the position offered.

The above information is based on years of experience and knowledge of the priorities of BCIS, INS and DOL. The inquiries may or may not appear in your particular case; the important thing to remember is to “do your homework” on the employer and be prepared to answer any of the questions above.   Make sure that the employer you choose can satisfy the basic documentary requirements and has a legitimate and verifiable presence in the marketplace.

An employer does his/her due diligence in terms of hiring new employees; you must also exercise the same in accepting a position. If the company is new and/or has few employees, be certain that the company can document its requirements, its place of business and the nature of the job duties before you commit yourself to an offer of employment.

For more information and for assistance with filing an H-1B petition, please contact the Law Offices of Neena Bohra, 302 W 37th Street, 5th Floor, New York, NY 10018. A satellite office is located at 1336 Southfield Road, Lincoln Park, MI 48146.  

You may email me at neena@neenalaw.com with serious cases only and feel free to check out my website at www.neenalaw.com
