The Concurrent Filing Rule for I-140 and I-485  Forms:  Where did it come from and how will it affect me?

On July 31, 2002, the Immigration and Naturalization Service announced an interim rule permitting certain employment based aliens and their dependents to file their I-485 Applications to Register Permanent Resident Status with an I-140 Immigrant Petition for Alien Worker filed by their employer. In essence, this means that a 485 package may be filed before the I-140 is approved.

The rule was published in the Federal Register on July 31, 2002 as an interim final rule effective immediately. The concurrent filing rule does not apply to everyone filing for permanent residence. Specifically, it applies to aliens classified in the EB-1 category of priority workers, EB-2 category of workers of advance degree or exceptional ability workers and EB-3 category workers of skilled, professional or other workers. It does not apply to religious workers or investors (EB-4 and EB-5).

An immigrant visa number is considered available for purposes of filing an I-485 as long as the Visa Bulletin numbers are current for the specific category. All employment-based categories are current as of July 2001 so EB-1 through EB-3 categories are eligible for concurrent filings of their I-140s with the I-485s.

The benefits of such filings are that Employment Authorization Documents (EAD) can be issued several months earlier. Also, the accrual of unlawful presence in the United States can be stopped earlier since filing a proper I-485 stops unlawful presence from accruing.

Since this rule is new, different service centers are experiencing certain difficulties. The Vermont Service Center (VSC) is receiving an increased number of applications and the latest news from the Vermont Service Center as of November 2002 is that they will no longer be adjudicating concurrently filed I-140s within the time frames: 

“We will now be performing the prima facie review of all concurrently filed I-140's. Due to resource constraints and an increased level of concurrent filing receipts, we can no longer adjudicate concurrently filed I-140's within the limited time frames.  Thus, we will perform an I-140 prima facie review prior to adjudication of the I-765/I-131 and, if prima facie eligible, EAD/AP document(s) will be issued and the I-140/I-485 will be returned to the I-140 backlog to be worked in date receipt order."

This rule does not change anything for family-based immigrants. Immediate relatives and other relatives will continue to file as before.  Preference categories are subject to visa numbers becoming available in their particular category.


Aliens are not required to file their I-140/I-485 forms concurrently. They may wait till the I-140 is approved before filing the I-485. Based on the latest information above, there may not be much difference in terms of time in doing so. 

Another option is that non-concurrent I-485s may also be filed after the I-140 has been filed and before the I-140 has been approved. Once a receipt notice has been generated by INS, the I-485 can be filed with a copy of the receipt notice for the I-140. Since assembling all the forms and the supporting documentation for the I-485 can be an onerous process, this option allows one to file the first step of the process while working on compiling the information for the second step.  This process can save time which is lost when the I-140 is put on hold awaiting the completion of the I-485 paperwork.

The above option of concurrent I-140/I-485 fillings may be extremely helpful to clients who are worried about the issuance of work authorization or who are concerned about technical violations of being out of status for any length of time.

I hope this helps to clear up any concurrent filing issues with the INS. 
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